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I. STATEMENT OF THE CASE

a.

Nature of the Case.
This is an Appeal by Patrick Glen Hamilton of the District Court's decision that an Idaho

Transportation Department Hearing Examiner had correctly determined that Mr. Hamilton had
not met his burden to demonstrate a basis under I.C. § 18-8002A(7) to set aside the Idaho
Transportation Department's Administrative License Suspension. The District Court affirmed
the Hearing Examiner's decision to suspend Mr. Hamilton's driving privileges as a result of a
failed evidentiary test for breath alcohol concentration.
b.

Party References.
The Idaho Transportation Department is referred to as the "Department" for purposes of

this argument. Mr. Hamilton are specifically referred to by name. Where "driver" is used, it is
in reference to drivers generally.

c.

Reference to the Administrative Record.
The Department's Administrative Record and the Transcript of the Department's

Administrative Hearing is referred to in the Exhibits to Clerk's Record (Ex. CR.) and are
identified by page number.

d.

Factual Statement and Procedural History.
On September 6, 2014 at approximately 2305 hours, Idaho State Police Trooper Jeffory

Talbott stopped a blue 2001 Dodge Rl5 for an improper display of registration stickers
southbound on 21st Street near 17th Ave, Lewiston, Idaho (Ex. CR. p. 006).
Upon contact with the driver, Trooper Talbott could smell a strong odor of an alcoholic
beverage corning from the vehicle. Trooper Talbott further noticed that the driver, identified as
Patrick G. Hamilton appeared to have glassy eyes (Ex. CR. p. 006).
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Mr. Hamilton admitted to consuming alcohol prior to driving. Trooper Talbott asked Mr.
Hamilton to exit the vehicle and perform standardized filed sobriety evaluations. Mr. Hamilton
failed to perform the field sobriety evaluations satisfactorily (Ex. CR. p. 006).
Trooper Talbott played the ALS advisory and monitored Mr. Hamilton for the mandatory
fifteen minutes before obtaining breath samples. Mr. Hamilton provided two breath samples
with results of .108 and .111 (Ex. CR. p. 006).
Mr. Hamilton timely requested a hearing with the Idaho Department of Transportation's
Administrative Hearing Examiner (Ex. CR. pp. 012-018).
A hearing was held telephonically on October 1, 2014 (Ex. CR. p. 053).

The

Department's Hearing Examiner entered Findings of Fact, Conclusions of Law and Order
sustaining the suspension of Mr. Hamilton's driving privileges (Ex. CR. pp. 358-365).
Mr. Hamilton timely filed a Petition for Judicial Review (R. pp. 369-371).
The District Court accepted briefing and heard oral argument. The District Court entered
a Memorandum Decision on July 31, 2015 determining that Mr. Hamilton had failed to
demonstrate that a basis existed pursuant to I.C. § l 8-8002A(7) to set aside the Department's
Hearing Examiner's suspension of Mr. Hamilton's driving privileges (R. pp. 102-110).
Ms. Hamilton timely appealed the District Court's decision and the suspension of Mr.
Hamilton's driving privileges has been stayed pending appeal.
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II.

ISSUES ON APPEAL

The issues for the Court's review are characterized as follows:

1. Legal cause exists for the stop of Mr. Hamilton's vehicle, LC. § 18-8002A(7)(a).
2. Idaho Code §§ 49-429 and 49-443 are not unconstitutionally vague.
3. The effect of adoption of Proposed and Temporary Rules for Breath Alcohol
Testing Standard Operating Procedures.
Mr. Hamilton only raised issues pursuant to I.C. § 18-8002A(7)(a)&(d). Any other issue
which could have been raised pursuant to LC. § 18-8002A(7)(b-c or e) are waived. Kugler v.

Drowns. 119 Idaho 687, 809 P.2d 1116 (1991), Wheeler v. IDHW, 147 Idaho 257. 207 P.3d 988,
996 (2009).
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III.

STANDARD OF REVIEW

Idaho Code § l 8-8002A(7) sets out the burden of the driver to demonstrate to the Hearing
Examiner that driving privileges should be reinstated because:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been
driving or was in actual physical control of a vehicle while under the
influence of alcohol, drugs or other intoxicating substances in violation
of the provisions of section 18-8004, 18-8004C or 18-8006, Idaho
Code; or;
(c) The test results did not show an alcohol concentration or the presence
of drugs or other intoxicating substances in violation of section 188004, l 8-8004C or 18-8006, Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating
substances administered at the direction of the peace officer were not
conducted in accordance with the requirements of section 18-8004(4 ),
Idaho Code, or the testing equipment was not functioning properly
when the test was administered; or
(e) The person was not informed of the consequences of submitting to
evidentiary testing as required in subsection (2) of this section.
The review of disputed issues of fact must be confined to the agency record for judicial
review. Idaho Code§ 67-5277.
Idaho Code § 67-5279(1) sets out the scope of review by the Court. "The Court shall not
substitute its judgment for that of the agency as to the weight of the evidence on questions of
fact." Howard v. Canyon County Board of Commissioners, 128 Idaho 479, 915 P.2d 709 (1996).
Idaho Code§ 67-5279(3) provides:
When the agency was required by the provisions of this chapter or by other provision of
law to issue an order, the court shall affirm the agency action unless the court finds that
the agency's findings, inferences, conclusions or decisions are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.
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The appropriate remedy pursuant to the Idaho Administrative Procedures Act is: " ... if
the agency action is not affirmed, it shall be set aside, in whole or in part and remanded for
further proceedings as necessary." Idaho Code§ 67-5279(3).
The Idaho Supreme Court has held that the decision of the Department's Hearing
Examiner must be affirmed unless the order violates statutory or constitutional provisions,
exceeds the agency's authority, is made upon unlawful procedure, is not supported by substantial
evidence or is arbitrary, capricious or an abuse of discretion. lvfarshall v. Idaho Transportation

Department, 137 Idaho 337, 48 P.3d 666 (2002).

The party challenging the agency decision

must demonstrate that the agency erred in a manner specified in Idaho Code § 67-5279(3) and
that a substantial right of that party has been prejudiced. Druff'el v. State, Dept. o.f Trans., 136

Idaho 853, 41 P.3d 739 (2002).
Further, the grounds for vacating a license suspension on judicial review are limited to
those set out in LC. § l 8-8002A(7), State Transp. Dept. v. Kalani-Keegan, 155 Idaho 297, 311

P.3d 309 (Ct. App. 2013).
Appellate review of the District Court's decision requires the Court to review "the
agency record independently of the District Court's decision", Marshall v. Dept. o.f Transp. 13 7

Idaho 337, 340, 48 P.3d 666,669 (Ct. App. 2002).
Mr. Hamilton has not provided a sufficient legal basis to set aside the administrative
action of the Department suspending Mr. Hamilton's driving privileges.
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IV.

ARGUMENT
ISSUE I.

Legal cause exists to stop Mr. Hamilton's motor vehicle, I. C § J8-8002A(7)(a).
Mr. Hamilton argues that he has met his burden pursuant to I.C. § l 8-8002A(7)( a)
demonstrating that legal cause did not exist for Trooper Talbott's stop of Mr. Hamilton's
vehicle. 1
Trooper Talbott stopped Mr. Hamilton's vehicle for improperly displayed registration
stickers. The condition of Mr. Hamilton's license plates at the time of Trooper Talbott is not
factually disputed (Ex. CR. p. 332).
Idaho Code § l 8-8002A(7)(a) requires Mr. Hamilton show by a preponderance of the
evidence that legal cause did not exist to stop Mr. Hamilton's vehicle. Legal cause for these
purposes is a
... reasonable and articulable suspicion that the vehicle is being driven contrary to
traffic laws. The reasonableness of the suspicion must be evaluated upon the
totality of the circumstances at the time of the stop. The reasonable suspicion
standard requires less than probable cause the more than mere speculation or
instinct on the part of the officer, In re Suspension of Driver's License Gib bar,
155 P.3d 1176 (Ct. App. 2006), State v. Wheeler, 149 Idaho 364, 233 P.3d 1286
(Ct. App. 2010).

Mr. Hamilton engages in a somewhat convoluted analysis ofldaho Code's motor vehicle
registration provisions concluding that the Legislature has not made the circumstances of the
display of registration stickers unlawful. Trooper Talbott indicates that he stopped Mr.
Hamilton's vehicle "for improper registration stickers (obstructed white colored sticker in lower
right-hand corner and a red colored sticker near the bottom edge near the middle), LC. § 49443(4))", (Ex. CR. p. 006).

1

It is Mr. Hamilton's burden to demonstrate that:
"The peace officer did not have legal cause to stop the person."
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The Hearing Examiner carefully considers Mr. Hamilton's argument entering Findings of
Fact and Conclusions of Law (FFCLO) consistent with the record before him. 2
In particular the Hearing Examiner's analysis of the motor vehicle registration statutory
provisions is an appropriate legal analysis. I.C. § 49-428 provides "the annual registration sticker
for the current registration year shall be displayed on each license plate". Idaho Code § 49428(2) goes on to provide in pertinent part " ... all registration stickers shall be securely attached

I.
Did Senior Trooper Jeffory Talbott have Legal Cause to Stop the vehicle Hamilton was driving?
I. Senior Trooper stopped the vehicle driven by Hamilton for having an improper registration
sticker, a violation of Idaho Code §49-443(4).
2. An obstructed white colored registration sticker was in the license plate's lower right hand comer.
3. A red colored registration sticker was placed near the license plate's middle bottom edge.
4. Hamilton argued Idaho Code §49-433(4) was not a traffic infraction violation and therefore
Senior Trooper Talbott did not have legal cause to enact a traffic stop.
5. Idaho Code §49-428(2) provides [e]very license plate shall at all times be securely fastened to the
vehicle to which to which it is assigned to prevent the plate from swinging, be at a height not less
than twelve ( 12) inches from the ground, measuring from the bottom of the plate, be in a place and
position to be clearly visible, and shall be maintained free from foreign materials and in a
condition to be clearly legible, and all registration stickers shall be securely attached to the
license plate and shall be displayed as provided in section 49-443(4), Idaho Code (emphasis
added).
6. Idaho Code §49-443(4) sets forth that [l]icense plates issued for vehicle required to be registered
in accordance with the provisions of section 49-402 and 49-402A Idaho Code, shall be issued
color coded red, white or blue registration validation stickers showing the year of registration.
Each registration validation sticker shall bear a number from I through I 2, which number shall
correspond to the month of the calendar year in which the registration of the vehicle expires and
shall be a(rtxed to the lower right-hand corner of the plates within the outlined rectangular area
(emphasis added).
7. Idaho Code §49-428(2) clearly notes a vehicle is not properly registered if the registration sticker
is not located on the license plate as set forth in Idaho Code §49-443(4).
8. Idaho Code §49-443(4) is more specific in directing where a registration sticker needs to be placed
on a license plate.
9. Exhibit O provides Hamilton did not place the license plat sticker as required by Idaho Code §49443(4).
I 0. Hamilton was not only in violation of Idaho Code §49-443(4), he was also in violation of Idaho
Code §49-428(2) when he placed the registration sticker in the incorrect area on the license plate.
11. Even if Idaho Code §49-443(4) is not an infraction traffic violation, Exhibit O shows Hamilton
was still driving a motor vehicle in violation of this statute.
12. Additionally, Hamilton did not present any proof by the preponderance of the evidence indicating
Senior Trooper Talbott was prevented by any Idaho Code, Idaho court decision, or IDAPA Rule
from stopping any vehicle for being in violation of Idaho Code §49-443(4 ).
13. Although the owner of the license plate noted in Exhibits L. M. and O failed to display a current
registration sticker, the owner of this license plate could be stopped by Senior Trooper Talbott or
any other law enforcement officer for violating Idaho Code §49-456(1 ).
14. Senior Trooper Talbott had legal cause to stop the vehicle driven by Hamilton.

Findings of Fact.and Conclusions of Law and Order, pp. 4-5, R. pp.361-362. Emphasis original.
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to the license plates and shall be displayed as provided in LC. § 49-443(4)".

The Hearing

Examiner conectly cites the applicable code provisions and analyzes those code provisions
appropriately, (FFCLO 1.5, 1.7 and 1.10 FN 2).
Idaho Code§ 49-443(4) again in pertinent part provides that the registration sticker "shall
be affixed to the lower right-hand corner of the plates within the outlined rectangular area". The
Hearing Examiner correctly analyzes the requirement that Mr. Hamilton was to place the
registration stickers in a designated place, (FFCLO 1.6, 1. 7, 1.8, 1.9, 1.10, 1.11 and 1.12 FN 2).
The Hearing Examiner conectly determines that Mr. Hamilton's registration stickers are
not within the "outlined rectangular area" at the time of the stop. Mr. Hamilton does not contend
that the registration stickers are not in the right place, Mr. Hamilton just argues that the improper
display of registration stickers simply cannot be the basis for a motor vehicle stop.
Unfortunately the Department's Hearing Examiner appears to have had a difficult time
with Mr. Hamilton's argument as to the application of I.C. § 49-456. LC. § 49-456 is not helpful
to determine whether the failure to comply with LC. § 49-428 and LC. § 49-443 constitutes a
violation of the law (See FFCLO 1.14 FN2).

RESPONDENT'S BRIEF
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There is no question that the improper display of registration stickers is a violation of
traffic laws, justifying Trooper Talbott's stop of Mr. Hamilton's vehicle.

Idaho Code § 49-

236(2) provides that "it is an infraction for any person to violate any of the provisions of chapters
3, 4 and 6-9 of this title unless otherwise specifically provided". Idaho Code § 49-456 calls out
other acts involving vehicle license plate display which are clearly not at issue here. 3
An infraction is "a civii pubiic offense, not constituting a crime which is not punishable
by incarceration and for which there is no right to trial by jury or right court appointed counsel,
and which is punishable by a penalty not exceeding $300 and no imprisonment" LC. § 49110(4). The Court's Infraction Rules clearly recognize such traffic infractions and the
corresponding penalty for an unlawful act. 4
The Idaho Legislature has clearly described the circumstances under which a license plate
and the annual registration stickers are to be displayed. The nonmoving infraction of failing to
3

Idaho Code § 49-456 provides:

VIOLATIONS OF REGISTRATION PROVISIONS. It shall be unlawful for any person:
(I) To operate or for the owner to permit the operation upon a highway of any motor vehicle, trailer
or semitrailer which is not registered and which does not have attached and displayed the license plates
assigned to it for the current registration year, subject to the exemptions allowed in sections 49-426, 49431 and 49-432, Idaho Code.
(2) To operate or for the owner to permit the operation on state and federal lands or upon highways,
or sections of highways, as permitted under section 49-426(3) and (4), Idaho Code, any all-terrain vehicle,
utility type vehicle or motorbike that does not have a valid and properly displayed restricted license plate
issued pursuant to this chapter and attached registration sticker issued pursuant to section 67-7122, Idaho
Code, subject to the exemptions allowed in section 49-426(2), Idaho Code.
(3) To display or cause or permit to be displayed, or to have in possession any registration card or
license plate knowing the same to be fictitious or to have been canceled, revoked, suspended or altered.
(4) To lend or knowingly permit the use by one not entitled to any registration card or license plate
issued to the person so lending or permitting that use.
(5) To fail or refuse to surrender to the department, upon demand, any registration card or license
plate which has been suspended, canceled or revoked.
(6) To use a false or fictitious name or address in any application for the registration of any vehicle
or for any renewal or duplicate, or knowingly to make a false statement or conceal a material fact or
otherwise commit a fraud in any application.

4 Non-moving traffic infractions. (Fixed penalty $10.50, court costs $16.50, County Justice fund fee $5.00,, peace
officer's training fee $15.00, !STARS technology fund fee $10.00 and emergencies surcharge fee $10.00) $67.00.
Idaho Infraction Rules 9(23).
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properly display registration stickers is a law violation justifying the stop of Mr. Hamilton's
vehicle.
There is no factual question about the condition of the license plate on the motor vehicle
driven by Mr. Hamilton. The Record clearly demonstrates that Mr. Hamilton's 2015 registration
sticker is improperly placed and that the area in which the registration sticker is to be placed is
obstructed (Ex. CR. p. 332).
The Department's Hearing Examiner makes thorough and detailed Findings and
Conclusions as to Mr. Hamilton's failure to demonstrate that legal cause did not exist when
Trooper Talbott stopped Mr. Hamilton's motor vehicle (FN 2).
The Hearing Examiner's FFCLO are based on the record as a whole and are not arbitrary
and capricious or clearly erroneous. 5
Mr. Hamilton's vehicle was being driven "contrary to traffic laws", Gibbar at p. 942.
Trooper Talbott clearly had legal cause to stop Mr. Hamilton's vehicle.

ISSUE 2.

Idaho Code§§ 49-428 and 49-443 are not unconstitutionally vague.
Mr.

Hamilton contends that I.C.

§§ 49-428

and 49-443

are either facially

unconstitutionally vague or unconstitutionally vague as applied to Mr. Hamilton's conduct. This
issue is not before the Court on judicial review. Mr. Hamilton has failed to preserve this issue
for judicial review by failing to argue the vagueness of J.C. §§ 49-428 and 49-443 before the
Department's Hearing Examiner.
The Idaho Courts have required participants in the Administrative License Suspension
process to raise issues of constitutionality before the Department's Hearing Examiner even if the

Mr. Hamilton fails to provide in his opening brief the basis for setting aside the Hearing Examiner's decision based
on I.C. § 67-5279(3).

5
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Hearing Examiner does not have the regulatory or statutory authority to deal with and resolve the
constitutional issue, Bell v. Idaho Transp. Dept., 151 Idaho 659, 262 P.3d 1030 (Ct. App. 2011).
Alternatively, it is clear that LC. § 49-428 and 49-443 are not facially unconstitutionally
vague. Clearly I.C. §§ 49-428 and 49-443 impose a civil sanction "worded with sufficient clarity
and definiteness that ordinary people can understand what conduct is prohibited" and is "worded
in a way that does not allow arbitrary and discriminatory enforcement", Burton v. State, Dept. of
Transp., 149 Idaho 746, 240 P.3d 933 (Ct. App. 2010).
As to the vagueness as applied challenge, LC. §§ 49-428 and 49-443 avoid any problem
with arbitrary and discriminatory enforcement by "identifying a core of circumstances to which
the statute unquestionably could be constitutionally applied (citations omitted). It has long been
held the statute should not be held void for uncertainty if it can be given any practical
application," State v. Freitas, I 57 Idaho 257, 335 P.3d 597 (Ct. App. 2014). To be successful
Mr. Hamilton must demonstrate that I.C. §§ 49-428 and 49-443 are impermissibly vague in all of
their applications.
Mr. Hamilton has failed to show that J.C. §§ 49-428 and 49-443 are impermissibly vague
in all of their applications. Clearly registration stickers are to be displayed in the area designated
by J.C. § 49-443. There should be no reasonable confusion about what is necessary to properly
display the current registration sticker. Mr. Hamilton clearly displays the registration sticker in a
place that the sticker should not be, (Ex. CR. p. 332). 6
The Court of Appeals has dealt with an argument that LC. § 49-808 is unconstitutionally
vague as applied to the use of turn signals as two lanes of travel merge into one, Burton, id.
It is not necessary to consider the hypotheticals that Mr. Hamilton proposes. The Idaho Court has indicated that
the person who engages in some conduct which is clearly prescribed cannot complain of the vagueness of the law as
applied to the conduct of others. It is necessary first to examine the conduct of Mr. Hamilton before analyzing other
hypothetical applications of the law, Village of Hoffman Estate v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 495
102 S. Ct. l 186 (1982), State v. Freitas, 157 Idaho 257, 335 P.3d 597, 603 (Ct. App. 2014).
6
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Initially the Court of Appeals characterizes the police officer's description of Ms. Burton's
driving as "cryptic" indicating that the police officer stopped Ms. Burton after observing her fail
to signal when merging lanes. The Court finds that I.C. § 49-808 when applied to Ms. Burton's
driving does not clearly indicate that a signal is required when two lanes merge with neither lane
clearly ending and neither lane clearly continuing, Burton at 749. 7
When LC. § 49-443 is appiied to the condition of Mr. Hamilton's license plate there is
nothing cryptic about what Trooper Talbott observes and describes.
Mr. Hamilton also fails to advise the Court of a recent decision interpreting LC. § 49-808,
where the Court of Appeals found that I.C. § 49-808 was not unconstitutionally vague as applied,

State v. Colvin, 151 Idaho 881, 341 P.3d 598 (Ct. App. 2014).
Specifically dealing with an unconstitutionally vague challenge to LC. § 49-428, the
Court of Appeals has concluded that language requiring that the "license plate be securely
fastened and in a place to be clearly visible and maintained free of foreign materials and in the
condition to be clearly legible" is constitutionally clear and unambiguous language, State v

Martin 148 Idaho 31, 218 P.3d JO, (Ct. App. 2009). The Court concluded there that a reasonable
articulable suspicion existed based on the display of Martin's license plate in contravention of
I.C. § 49-428, making the stop of the Martin's vehicle appropriate.

7

Judge Gratton's specially concurring opinion is helpful here:
"The hearing officer did not expressly find that Burton steered her vehicle to the left. There is no evidence
in the record that Burton steered her vehicle and a leftward movement at the point where the right and left
lanes become one she testified that she did not tum at any time. Nothing from the police officer indicated
that the vehicle was physically move to the left at the point where the two lanes became one. Although
Burton testified that the left lane ended the hearing officer made no finding regarding which Lane and did."

Burton v. State, Dept. ofTransp., 149 Idaho 746, 240 P.3d 933 (Ct. App. 2010).

Here the Hearing Examiner details specifically and clearly the analysis of the unlawfulness of Mr. Hamilton's
registration sticker placement.
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Mr. Hamilton fails to analyze the effect of 1\1artin, id. here.
The Record created by Mr. Hamilton clearly indicates that Mr. Hamilton failed to
properly display the current registration sticker (Ex. CR. p. 332). The failure to do so is an
infraction as defined by Idaho law.
There is nothing about the LC. §§ 49-428 and 49-443 read individually or together which
is facially unconstitutionally vague or unconstitutionally vague as applied to Mr. Hamiiton's
conduct.

ISSUE 3.
The effect of1daho State Police ·s adoption of Proposed and Temporary Rules for Breath Alcohol
Testing.
Mr. Hamilton can meet his burden pursuant to I. C. § l 8-8002A(7)( d) by demonstrating
that the tests for alcohol concentration, drugs or other intoxicating substances administered at the
direction of Trooper Talbott were not conducted in accordance with the requirements of LC. § 188004( 4 ), or that the testing equipment was not functioning properly when the test was
administered.
Mr. Hamilton does not argue that the breath testing equipment was not properly
functioning at the time the evidentiary test for alcohol concentration was administered to him.
Instead Mr. Hamilton argues that the evidentiary test for breath alcohol concentration was not
conducted in accordance with requirements of LC. § 18-8004(4).
Mr. Hamilton argues that the Idaho State Police did not adopt Breath Alcohol Testing
Standards consistent with the Idaho Administrative Procedures Act or as required by I.C. § 188004. The Department's Hearing Examiner concluded that Mr. Hamilton had not met his burden
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to demonstrate that the Idaho State Police had not adopted the Breath Alcohol Testing Standards
by administrative rule. 8
The Department's Hearing Examiner correctly observes that Mr. Hamilton's evidentiary
breath test failure occurred on September 7, 2014.
On September 2, 2014, the Idaho State Police adopted the Breath Alcohol Testing
Standards as a Temporary and Proposed Rule consistent with the requirements of the Idaho
Administrative Procedures Act. Attached hereto as Exhibit A is the Notice of the Idaho State
Police's Notice of Rulemaking as published in the Idaho Administrative Bulletin.
The Hearing Examiner correctly concludes that Mr. Hamilton's argument regarding the
Idaho State Police Alcohol Breath Testing Standards that might have existed prior to September
2, 2014 have no relevance since the Idaho State Police (ISP) adopted the breath testing standards
by administrative rule prior to the evidentiary test for breath alcohol concentration administered
to Mr. Hamilton. Mr. Hamilton's evidentiary test for breath alcohol concentration was
administered 5 days after ISP's notice of Temporary and Proposed Rulemaking.
The Court of Appeals in Hern v Idaho Transportation Department 2015 Opinion Number
87, December 30, 2015 concluded that a driver could meet his burden by demonstrating that the
evidentiary test was not conducted in accordance with the requirements of I.C. § 18-8004, the

8

7.
1.
2.
3.

4.

Additional Issue
Hamilton argued ISPFS and had not adopted the SOP into IDAPA Rules.
Hamilton failed an evidentiary breath test on September 7, 2014.
On September 02, 2014 ISPFS adopted the SOP into IDAPA Rules. See
http://www. isp. idaho. gov/isp/ citizen/legislation.html isp. idaho. gov/isp/citizen/legislation and
http://adminrules.idaho.gov/bulletin/2014/10.pdf#page= (pages 171 to 178).
Hamilton's arguments regarding SOP and the emails about the SOP are irrelevant in this ALS
hearing since Hamilton submitted to an evidentiary breath test after the SOP had already been
adopted into IDAP A Rules.

Findings of Fact and Conclusions of Law and Order, p. 7, R. pp. 363-364. Emphasis original.
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IDAPA rules, and ISP's Alcohol Breath Testing Standards by demonstrating that ISP's approved
method of breath testing was not adopted in compliance with IDAP A. 9
Here, there is no evidence in the record that the Proposed and Temporary Rules adopted
by ISP on September 2, 2014 were not properly adopted. The Notice of Rulemaking sets out the
statutorily required justification for the implementation of a temporary rule. The Notice of
Temporary Rulemaking recites the Governor's finding that the temporary adoption of rules
governing alcohol testing is appropriate. 10

9

Because Hem's breath test was not conducted in accordance with requirements of Idaho Code Section 188004 (4), "Hern successfully demonstrated that the grounds enumerated in Idaho Code Section l 8-8002A
(7)(D) for vacating the suspension were met. Thus, the hearing officer's decision upholding the license
suspension was contrary to Idaho Code Section I 8-80002A (7)(D) and unsupported by evidence in the
record".
The Court observes that it's reliance on the Haynes and Riendeau decisions addressed the SO P's existing in 2013
which are applicable to Mr. Hem's petition for judicial review. The Court also observes that the SOPs had since
been promulgated as rules.
10 The Governor finds that:

The need for the temporary rule change is due to ongoing criminal cases and appeals in the Idaho judicial
system to suppress blood alcohol results based on the current process of having rules governing breath
alcohol testing in the ISP forensic services standard operating procedure (SOP) rather than administrative
rule. If the breath alcohol results are suppressed by the courts because of the current wording, DUI cases
with breath test results would not be able to be prosecuted in Idaho. Not prosecuting DUI cases presents a
significant public safety threat. See Ex.A Idaho Administrative Bulletin, October I, 2014 Volume 14-10 p.
171.
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The Administrative Procedures Act permits the Idaho State Police to adopt a temporary
rule effective upon its publication in the Idaho Administrative Bulletin, LC. § 67-5226. 11 The
Governor's finding clearly justifies ISP's Temporary Rulemaking.
The effective date of the temporary rule is September 2, 2014.
The effect of the Hern decision in the Administrative License Suspension context simply
as a matter of iaw does not appiy to Mr. Hamiiton's evidentiary test for breath alcohol
concentration administered on September 7, 2014.
The Idaho State Police five days before the administration of Mr. Hamilton's evidentiary
test for breath alcohol concentration appropriately implemented a Temporary Rule, adopting the
then existing Breath Alcohol Testing Standards as an administrative rule. ISP notes that the
Temporary Rules had been part of the Breath Alcohol Testing Standard's previously published
by ISP for use in court testimony as Standard Operating Procedures.
ISP's adoption of Breath Alcohol Testing Standards as an administrative rule even if
done on a temporary basis complies with the Idaho State Police's obligation pursuant to J.C. §
18-8004.
Mr. Hamilton cannot demonstrate based on this record that the evidentiary test for breath
alcohol concentration was not administered pursuant to LC. § 18-8002A(7)(d). Mr. Hamilton's
evidentiary test for breath alcohol concentration was conducted in accordance with the
requirements of I.C. § 18-8004(4) upon IS P's adoption of standards for alcohol analysis and
breath testing by administrative rule.
II

If the governor finds that: (a) protection of the public health, safety, or welfare; or (b) compliance with
deadlines in amendments to governing law or federal programs; or (C) conferring a benefit; requires a rule
to become effective before it has been submitted to the legislature for review the agency may proceed with
such notice as is practicable and a dock a temporary rule, except as may otherwise be provided in section
67 5229 (I) (d), Idaho code The agency may make the temporary rule immediately effective. The agency
shall incorporate the required finding in a concise statement of its supporting reasons in each rule adopted
in reliance upon the provisions ofthis subsection, J.C.§ 67-5226 (I).
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The Idaho Court of Appeals has consistently determined that without more than the
argument made in this case, there is no showing that the use of the ISP's Breath Testing
Standards will produce an inaccurate breath alcohol concentration result. 12
Mr. Hamilton offers nothing more than the same unsubstantiated argument consistently
rejected by the Court.
Mr. Hamilton does not meet his burden.

V.

CONCLUSION

Mr. Hamilton has not demonstrated that he met his burden before the Hearing Examiner
or that a basis in law exists to set aside the Administrative License Suspension pursuant to l.C.
§ l 8-8002A(7).
The Hearing Examiner's decision does not violate statutory or constitutional provisions
and is not based on an unlawful procedure. Sufficient evidence exists in the record as a whole to
support the Hearing Examiner's decision.

12

Although Besaw has exposed some troubling information about the manner in which the SOPs for breath
testing have been developed or amended, we are not persuaded that he has demonstrated that the SOP
procedures are incapable of yielding accurate tests. Besaw contends that the SOPs are so strewn with "
weasel words" and " wiggle room" that they lack scientific basis and permit testing procedures that will not
yield accurate tests, but there is no evidence in the record to support that conclusion. To be sure, the emails
and memos to and from ISP personnel are disturbing, for some comments and suggestions lacked any
apparent regard for the way proposed changes could affect the validity of the tests. As Besaw alleges, some
participants seemed to view the ISP's task as being to thwart all possible defense challenges to the
admission of breath tests rather than to adopt standards that will maximize the accuracy of tests upon which
individuals may be convicted of serious crimes and deprived of their liberty. Further, it appears that there
was a conscious avoidance of any opportunity for suggestions or critiques from persons outside the law
enforcement community. While we do not endorse or condone such an approach to the ISP's statutorilyassigned duty to define breath testing procedures and standards, we cannot say that the emails in and of
themselves, or any other evidence in the record, establishes that the test procedures actually authorized by
the SOPs and applied in Besaw's case are incapable of producing reliable tests. Therefore, we find no error .
in the magistrate court's denial of Besaw's motion to exclude the test results from evidence.
State v. Besaw, 155 Idaho 134, 306 P.3d 219 (Ct. App. 2013).
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The suspens10n of Mr. Hamilton's driving privileges should be affirmed and Mr.
Hamilton's driving privileges should be suspended for ninety days.
DATED the _ _ day of January, 2016.

Edwin L. Litteneker
Special Deputy Attorney General for
Idaho Transportation Department
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I DO HEREBY CERTIFY that a true
and correct copy of the foregoing
Document was:
Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile and mailed by
Regular first class mail, and
Deposited in the United States
Post Office
Sent by Federal Express, overnight
Delivery
Hand delivered
To:

Charles M. Stroschein
Clark and Feeney
P.O. Drawer 285
Lewiston, Idaho 83501
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Exhibit A
Idaho Transportation Department

IDAPA 11 -IDAHO STATE POLICE
ISP FORENSIC SERVICES
11.03.01 • RULES GOVERNING ALCOHOL TESTING
DOCKET NO. 11-0301-1401
NOTICE OF RULEMAKING - TEMPORARY AND PROPOSED RULE

EFFECTIVE DATE: The effective date of the temporary rule is September 2, 2014.
AUTHORITY: fn
agency has adopted a ti'nnn,,,.,.,.,,
authorized pursuant to

l) and 67-5226, Idaho Code, notice is hereby
"'"'"'""",., rulemaking procedures have been initiated.

that this
action is

PUBLIC HEARING scmmULE: Public hearing(s) concerning this rulemaking will be scheduled if requested in
twenty-five
persons, a political subdivision, or an agency, not later than October 15, 2014.
sitc(s) will be accessible to persons with disabilities. Requests for accommodation must be made not
to the agency address below.
days prior to the

DESCRIPTIVE SUMMARY: The following is the required finding and concise statement of its supporting reasons
for adopting a temporary mlc and a nontechnical explanation of the substance and purpose of the proposed
rnlemaking:
This rule adds current standard operating procedures published by Idaho State Police Forensic Services (ISPFS)
for alcohol analysis and breath testing to admmistrativc rule. These rules have previously been part of the standard
operating procedure documents published by ISPFS for use in court testimony.
The following procedures will be added to administrative rule:
• Breath alcohol instrument training requirements for operators and specialists;
• Breath alcohol instrument performance verification and calibration requirements and rules;
• Breath alcohol testing requirements and procedures;
• Alcohol laboratory approval and operational standards;
• Minor in possession/minor in consumption (MIP/MIC) testing methods; and
• Passive testing procedures.

TEMPORARY RULE JUSTIFICATION: Pursuant to Section 67-5226(l)(a), Idaho Code, the Governor has found
that temporary adoption of the rule is appropriate for the following reasons:
The need for the temporary rule change is due to ongoing criminal cases and appeals in the ldaho judicial system
to suppress blood alcohol results based on the current process of having the mies governing breath alcohol testing in
ISP Forensic Services' Standard Operating Procedure (SOP) rather than administrative rule. If the breath alcohol
results are suppressed by the courts because of the current wording, DUI cases with breath test results would not be
able to be prosecuted in Idaho. Not prosecuting DUI cases presents a significant public safety threat.

FEE SUMMARY: The following is a specific description of the fee or charge imposed or increased: None.

FISCAL IMPACT: The following is a specific description, if applicable, of any negative fiscal impact on the state
fund greater than ten thousand dollars ($ l 0,000) during the fiscal year: NA

NEGOTIATED RULEMAKING: Pursuant to Section 67-5220(2), Idaho Code, negotiated rulemaking was not
conducted because there is no change to the process for alcohol testing, the change is merely adding the current
standard operation procedure to administrative rule.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the materials cited are being incorporated by reference into this rule: NA

ASSISTANCE ON TECHNICAL QUESTIONS, SUBMISSION OF WRITTEN COMMENTS: For assistance
on technical questions concerning the temporary and proposed rule, contact Matthew Garnette, Director of Forensic
Idaho Administrative Bulletin
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DATED

2014.

Colonel
Idaho State
700 S. Stratford Drive
Mi'1rtllll"1 ID 83642

Director

884-7090

THE FOLLO\\'ING IS THE TEMPORARY RULE AND THE PROPOSED TEXT
OF DOCKET NO. 11-0301-1401
(Only those Sections being amended are

01.

Alcohol. "Alcohol" shall mean the chemical cornv<mndl!;

Blood Alcohol Analysis. "Blood alcohol amuy5as··

of blood to determine the

c011centn:ttic,n of alcohol present.
Breath Alcohol Analysis. "Breath alcohol
the concentration of alcohol present.
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of breath to determine

October 1, 2014 - Vol. 14-10

11-IJ301*1401
t'n>m,se,a Rule
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present

(BREAK IN CONTINUITY OF SECTIONS}

013.

REQUIREMENTS FOR LABORATORY ALCOHOL ANALYSIS.
urine
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vitreous humor,
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02.

Blood Collection. Blood collection

a.

shall be collected

sterile,

b.
The skin at the area of pruocture shall be cleansed tnorou.gruy and disinfected with an
solution of a nonvolatile
solutions shall not
as a skin ant1SCpt1,c;
c.

of blood

sl),:cune11s shall contain at least ten
an api1roima'te ruam::oai.i;ru;mt.

03.

The results of
on blood for alcohol concentration shall be
cubic centimeters of whole blood.

control and results shall be retained for

three (3) years.
014.

REQUIREMENTS FOR PERFORt\llNG BREATH ALCOHOL TESTING.

01.
be listed in the
by the United States

De1r11111ment

02.
Report. Each direct breath testing instrument shall report alcohol concentration as grams of alcohol
per two hundred ten (210) liters of breath.
(7-1-93)
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Docket No. 11-0301-1401

04.
Training. Each individual operator allO.DL!ll[l shall demonstrate lh.tt he H:l!I!! sufficient training
to operate the instrument correctly. This shall be accomplished by successfully completi~g a "'.1in!ng course ap~oved
by the departmen
. .
.
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Docket No. 11-030'M401
Ter,n,x,ra1y & l"'n:.,~sea
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Docket No. 11-D301-1401
Temporary & Proposed Rule

IDAHO STATE POLICE

Rules Governing Alcohol Testing

07.
or breath
Sections 013

Defidencies. Failure to meet anv
to meet one ( l) or
instrument may be disapproved ·for
approval may be withheld until the deficiency is corrected

and 014. Any laboratory
requirements listed in
(4-7-1

.12,

instrument

L
oontrune0
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